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Articles
PLEADING THE DEFENSE OF LOCAL AGENCY IMMUNITY
IN PENNSYLVANIA: THE REQUIREMENTS OF RULE 1030
NEW MATTER AND THE PRELIMINARY OBJECTION

Dale Forsythe 661
Since the enactment of the Pennsylvania Political Subdivision Tort Claims
Act, 42 Pa. Cons. Stat. Ann. § 8541 et seq (Purdon 1981), a great deal of debate has arisen as to whether the defense of local agency immunity in Pennsylvania can be asserted as a preliminary objection pursuant to Pennsylvania
Rule of Civil Procedure 1017(b), or whether it must be pleaded solely as an
affirmative defense as suggested by Pennsylvania Rule of Civil Procedure 1030.
The said debate has been fueled by the various decisions by the state appellate
courts, which appear to be blatantly at odds with each other or, at the very
least, require a painstaking analysis to reconcile. The above article examines
the procedural rules involved and explores in detail the complex array of opinions supporting the two legal positions, attempting along the way to describe
the consistency among the cases or, perhaps more accurately, the lack of inconsistency. Finally, the article suggests a practical solution to the problem, one
which hopefully the appellate courts will adopt as their own and finally offer
some clarification to Pennsylvania litigators. Pennsylvania practitioners will be
able to use this article to find a detailed review of the arguments used to support each position and the counter-arguments usually asserted, with the end
result that their clients can be advised accurately as to the desirability of a
particular course of conduct.
AN ECONOMIC AND CONSTITUTIONAL CASE FOR REPEAL
OF THE I.R.C. SECTION 170 DEDUCTION FOR CHARITABLE
CONTRIBUTIONS TO RELIGIOUS ORGANIZATIONS

E.C. Lashbrooke, Jr. 695
The I.R.C. § 170 deduction for charitable contributions to religious organizations has been in existence since 1917. First amendment issues have been
raised concerning the deduction, but challenges have been unsuccessful largely
due to the overriding social welfare goal. Professor Lashbrooke examines the
purposes and goals of the charitable deduction as a tax expenditure item, and
based on economic studies, concludes that the deduction is unnecessary to accomplish the congressional social welfare goal, since contributions to religious
organizations are independent of the deduction. Congress thus has an opportunity to extract itself from the constitutional issue without having to directly
confront it, and at the same time, substantially increase tax receipts. Professor
Lashbrooke also looks at corporate contributions to religious organizations
from moral and economic points of view. The first amendment is predicated on
individual choice and belief. Corporations are not natural persons and cannot
have religious convictions. This conclusion is supported economically since cor-

porate contributions are bottom line oriented. Thus, there is no justification
for allowing corporations to deduct contributions to religious organizations.
Professor Lashbrooke recommends repeal of the I.R.C. § 170 deduction for
charitable contributions to religious organizations by individual and corporate
donors.
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